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# qf+ W Wft<-WItT + qdiM qBm %r€r { if qt w qTjqT % vfl WIIR,tia ;fit qZTt{ TTl{ SWT

qRmi<tqtwf\vwinFawr wRqqvq€qiv6m{,qVTRq+ mtv %fRTa€tv6m {t

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Vna VmH vr !qftwr aIT+qq:-

Revision application to Government of India:

(1) #dRuwa qr@ vfBMI, 1994 #TuravaTdt+gaTqTRqrq©#@ftqlqtv urn fr
warn % 7qq qq% + doh !qftwr BIr+rr wgtq aBv, wa mm, fRv+qmq, ngn fhm,
qbfT+fRV, :ftmdnvqq, +w wwf, T€ftgdt: rrooor =$t#tqT+tqTf%F :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 00 1 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(%) qR vm #T§Tf++qrq&qqvqtft§Tfhrn UT+ + fhM wvnrH nmr qTaT+ + qT f+a
w=nrn+q©\wTFrn+vr©+vrisvqnf+,qrfq#TWVRrHW wyn ent gg mt%lwT++
nf%tfTWVKrn q8 Vm€tVfM4fhq3{gtI

In case of any loss of goods where the loss occur in transit from a factorY to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factorYJ2fJ1 a
warehouse. /'::l-*'':' :i pa
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) vfl T©muvmqfMRm VH€%4TF (+nv WFm#)fhd7fbnqwvrv#1

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) +fhr©wqT#T©qrqq qr@+xTTVTT%fRvqt v#t%f9zqF4#tq{{3hq+wjqr qt TV
wrav{fhrq% !aTftq@T3n,Wfta+naqTftaqtVq4qt Tr4rq+f%vgf&fhHr (+ 2) 1998

ura 109 €rafRInf%IT -nBl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) %Rfkr©qm qrv3 (wftq) fbrvTqeft, 2001 %fhw 9 % dmfvfqfqfggvqq fen u-8 + qt

xfM t, }fqa wt% ii vfa 311l8 !fM %ffq t fhr vr© + $flvuiv- wl26 tH wftv gAw a qtat
vfhft R vrq af+7 aT#4 fM vm qTfi1{1 w& vr% @mr T vr I@r qfRf + dmtv wrc 351 +
f+8tfta=$t+Tq?Tv+v%€%vr%aqH-6vmn4t vflqt 8-ft qT@1

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. it should also be
accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf%qq w+qx+vrqqd+@vt6qq%vr© wit vr at+qv€tat @rt200/-=gtVy-iZT7 qt
VTq3ir#f+HW16qqq vr@&@r©8-at 1000/-#}=ftvjTrvTqaqRl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

dhn qq %#kr@qrqqqrv%!#+qT%(wft#hqNri%qwr+vftwftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) QT.Mr Kqr€q qT% %nfhnr, 1944 +t ura 35-dt/35- R + atmtv:-
Under Section 35B/ 358 of CEA, 1944 an appeal lies to :-

(2) 3sfRf&aqR#if©mv qvH#gvrm#twft©, wiIvf % xn+ it fM qr©, Mtv
®iTTq qj@ tH M WfTdhi arHTMqWT (ftaa) a qf4FT Mr qtFtm, @§qvTqTq + 2„d VTm,

Wift vm, VK©, fw(mm, ©§qVTVn-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2'ldfloor, Bahurnali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. IO,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nomiLathp+ublic
sector bank of the place where the bench of any nominate public sectpgf@hElde
place where the bench of the Tribunal is situated. Af,r: ' S: i\
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(3) vfl IV wig + q{ IF midi ©r mrjqr €mT { at %% q3 qR% % fN =ftv gr !=T7n aI{n
dq & fin vrnqTfiFjva8q b6-hsv vfl f# fR© q€t%rftvv+%f%vqqTf+qftwftdh
awTfbHwrqtvq wftvnhfhwrNfrTq wqmfhnvrm€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) nrqr@ eraT @ftfOM 1970 vqr thitRa qt gHgt -1 % +wF€ tt8ffr€ f+R ql©n a3
sirin qr qvqTtqr v'ITf+'rfI fhhm nf#616 % mtv + + trMr =R in vfbR: v 6.50 qt vr @rqmv
qj@ftnwn€tqTqTfIq I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qq fElt+f#vnq#jqt fWkmq<+qT+fWPit gT fn vfr tIm wnBa f@rT©nrefr dM
gM, ##b@qrqqt@v{tqT@ wftMa[Rnf&qwr (qBrffqf#) f+FT, 1982 +Rf§7{1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) gbR q!@,%M®nRT qm qfRqTSI wfjMamITf%gwr (f8Th)u#vftwftHt #qm&
if @FFh (Demand) T+ + (Penalty) HT 10% if WiT HTF HRRpt iI IRa%, Hf&HeN if aFFF

10 & WV {I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

nrR qj@ gti {mFR # #WiT, qTrfRR gNR qtfar gt vHF (Duty Demanded) I

(1) # (s,cUDn) IID ba€af+8fftarTfPL
(2) fhn TVR +qqZhfiz#ITfPW;
(3) 8qqzhftzfwrTR%f+w6%©§dtqtTf#1

q€qj WTT' aBd wM’ tvB+If wn#rgqqT qR wftV af&vqt+#Rvqj wf qmfbn
Tvr tI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It maY be noted that the
pre-deposit is a mandatory condition for aung appeal before CESTAT- (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)

(hl)

unount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) qV,ntqT % vR ,rOd VTfgrq, wr # fFf@ Rd q@ @mr qmTr @vRqTR7 # at gbr fW qq
;r,b:4 10% Byanwar qd i,qd ®RqTRd gr av@T+ 10% !qaTqqt #tvr wM tI

In view of abovep an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or dutY and penaltY are in dlspute,
or penalty1 where penalty alone iS in dispute.” q en A
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F. No. GAPPL/COM/STP/4442/2023

ORDER- IN-APPEAL

The present appeal has been filed by M/s Saurabhbhai

Sharadbhai Shah, Corporation Bank Building, C)pp. Navrangpura Bus

Stand, Navrangpura, Ahmedabad– 380009 (hereinafter referred to as

'the appettantl against Order in Original No. CGST-VI/Dem-

400/Saurabhbhai/AC/DAP/2C)22-23 dated 15.03.2023 [hereinafter

referred to as 'impugned order’] passed by the Assistant

Commissioner, CGST Division-VI, Ahmedabad South

Commissionerate [hereinafter referred to as 'adjudicating authority’\ .

2. Briefly stated, the facts of the case are that the appellant were

not registered under Service Tax and were holding PAN

No.ADFPS9262G. As per information received from the Income Tax

Department, it was observed that during the period F. Y. 2014- 15 to

F.Y.2017-18 (upto June-2017), the appellant had earned substantial

service income by way of providing taxable services, but had neither

obtain Service Tax Registration nor paid Service Tax thereon.

Accordingly, in order to seek information, letter dated 24.07.2020 was

issued to the appellant calling for the details of services provided

during the period. The appellant submitted the documents regarding

income earned by them. Further, the jurisdictional officers

considering the services provided by the appellant as taxable,

determined the Service Tax liability on the basis of value of 'Sales of

Services’ under Sales/Gross Receipts from Services (Value from ITR)

and Form 26AS for the relevant period as per details below :

Sr. I Period
No. 1 (F.Y.)

Differential
Taxable Value as

per Income Tax
Data (in Rs.)

Rate of
Service Tax
incl. Cess

Service Tax
liability to
be
demanded
in Rs
4,2 1 ,840
6,00,477
3, 1 1,8483 2016- 17

2017- 184 [June- 1

34, 12,941
40,03,181
20,78,983

12.36%
15%
15%

8,99,517/ 15cyo 1,34,928/

Total I lm:cia



F. No. GAPPL/COM/STP/4442/2023

3 . The appellant was issued Show Cause Notice No .

V/WS06/O&A/SCN-77/2020-21 dated 23.09.2020 (in short SCN)

proposing to demand and recover Service Tax amounting to
Rs.14,69,092/- under proviso to Section 73 of Finance Act, 1994

along with applicable interest and penalties.

4. The SCN was adjudicated vi(ie the impugned order wherein :

Q Service Tax demand of Rs.13,59,958/- was confirmed under

Section 73(1) of the Finance Act, 1994 alongwith interest under

Section 75 of the Finance Act, 1994.

a Penalty of Rs.13,59,958/- was imposed under Section 78 of the

Finance Act,1994 with option for reduced penalty in terms of

clause (ii) .

a Penalty/late fees of Rs.1,40,000/- was imposed under Section

70 of the Finance Act, 1994 read with rule 7C of the Service Tax

Rules, 1994.

@ Penalty of Rs.10,000/- was imposed under Section 77(1) of the

Finance Act, 1994.

5. Aggrieved by the impugned order, the appellant has preferred

this appeal on following grounds:

> The appellant is one of the co-owner of the premises, which has

been given on rent along with other family members who Ire

also co-owners of the premises. The said premises were given on

rent since 2012 to a Corporation Bank (now Union Bank of

India) . The Appellult is the proprietor of Arihant Trading

Corporation.

> The Appellant has been called upon to submit clarification on

whether the service income earned by them during the period

2014- 15 is attributable to any of the negative hst services

contained in Section 66:D or is, for any reason, exempt from

payment of service tax. The Appellant was called upon to submit

Income Tax returnsp FORM 26AS, VAT/Sales @TH9tyJns,

======:=====:===:==:'(
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F. No. GAPPL/COM/STP/4442/2023

and a reconciliation statement of service income reflected in the

returns filed with Income Tax and VAT authorities. A copy of the

letter dated 24.07.2020 is reproduced for reference.

> The Appellant, by its letter dated 20.08.2020, submitted the

required documents as demanded. The Appellant clarified that
Note 5 of the statement of income prescribed the nature of

business, Le., Air Condition Hire Charges and Shares Trading, F

&; O business and Rent Income. The Appellant also clarified that

they do not have the Service Tax as well as VAT registration

numbers, and therefore, no returns have been filed. It was

further stated in the said letter that the Appellant has the rent
and AC Hire C:hares income from Corporation Bank Ltd. A copy

of the reply dated 20.08.2020 is produced for reference.

> The Appellant filed further submission at the time of the

personal hearing by its letter dated 2.01.2023. The Appellant

objected to the demand on the Air Condition Lease charges on

the premise that the same is a deemed sale, and under Article

366 (29A) of the Constitution of India, it is subjected to Sales

Tax by the concerned states as a deemed sale. A copy of the

written submission dated 2.01.2023 is produced for reference.

> The Adjudicating Authority has confirmed the demand for the

AC hiring Charges on the basis of the definition of the Supply of

tangible goods referred to Section 65 (105) (zzzj) of the Finance

Act, 1994, but not examine the fact that whether the AC' was

used without transferring rights of possession and effective

control to the lessee or not. Furtherp the Adjudicating Authority
has confirmed the demand on the AC hiring charges because the

ITR declared said income in 'service head', and no VAT had been

paid if it was a deemed sale. The income received from the AC

hiring charges and the rent income had been dubbed and

denied the threshold exemption, and confirmed the proposal
made in the show cause notice
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> The Adjudicating Authority has confirmed the demand only on

the basis of the ITR and no other independent findings to the

effect of whether the service has been actually provided or not.

The impugned order also does not decide how the transaction

between the parties was of the supply of tangible goods and why
the same could not be treated as deemed sale.

> The impugned order passed by the Adjudicating Authority is
erroneous, perverse, without application of mind and without

even taking into consideration the law laid down by the Hon'ble

Court that merely on the basis of the ITR, demand under Service

Tax cannot be made.

6. Personal Hearing in the case was held on 19.02.2024. Shri

Dhaval K. Shah, Advocate, appeared for personal hearing online. He

reiterated the contents of the written submission and further gave the

information that he submitted compilation of judgement today to this

office. He requested to allow the appeal or remand the matter for

reconsideration by the adjudicating authority.

7. 1 have carefully gone through the facts of the case, submissions

made in the Appeal Memorandum, oral submissions made during

personal hearing and the facts available on records. The issue before

me for decision in the present appeal is whether the demand for

Service Tax amounting to Rs. 13,59,958/- confirmed alon@th
interest and penalties vide the impugned order in the facts and

circumstances of the case, is legal and proper or otherwise. The

demand pertains to the period F.Y. 20 15-16.

8. 1 find that in the scN in question? the demand has been raised

for the period FY 2015-16 based on the Income Tax Returns filed bY

the appellant.

9. 1 also fInd that the appellant submitted various documents in

support of their claim for exemption from service tax J whicIJVIS not

produced bV them before the adjudicating authority ?lO;b}.)We
'ub”'M'd at app'al 'tag'. In this regard, I am of the q§'id qP YET

;;\~Rb )!]}
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F. No. GAPPL/COM/STP/4442/2023

that the appellant cannot seek to establish their eligibility for exemption

at the appellate stage by bypassing the adjudicating authority. They

should have submitted the relevant records and documents before the

adjudicating authority, who is best placed to verify the authenticity of

the documents as well as their eligibility for exemption.

IO. Considering the facts of the case as discussed hereinabove and

in the interest of justice, I am of the considered view that the case is

required to be remanded back to the adjudicating authority to
examine the case on merits and also to consider the claim of the

appellant for exemption from the service tax. The appellant is directed

to submit all the records and documents in support of their claim for

exemption from the service tax before the adjudicating authority. The

adjudicating authority shall after considering . the records and

documents submitted by the appellant decide the case afresh by

following the principles of natural justice.

11. In view of the above discussion, I remand the matter back to the

adjudicating authority to reconsider the issue a fresh and pass a
speaking order after following the principles of natural justice.

1:2. WnV%afgTnq+4tq{wfM%rMn©ranz6%8f%=nvrr€ 1
The appeal filed by the appellant stands disposed of in above

terms .

Dat,d: a,iH11:24

daRtra, aS;l€TqTR
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By REGD/ SPEED POST A/D

To,
M/s Saurabhbhai Sharadbhai Shah,
Corporation Bank Building,
C)pp. Navrangpura Bus Stand,
Navrangpura, Ahmedabad– 380009.

Copy to :

1. The Principal Chief Commissioner, CGST and Central Excise,

Ahmedabad.

The Commissioner, CGST and Central Excise, Ahmedabad
South.

The Assistant Commissioner, CGST & CEX, Division - VI,

Ahmedabad South Cornrnissionerate.

The Superin_ten(lent (Systems), C(}ST, Appeals, Ahmedabad, for

publication of OIA on website.

Guard file.

PA File

2.

3.

4.
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